
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



NOTES 119 

result in a similar distribution. In the words of Rappallo in 
Morgan v. Skidmore® "if it is equitable where the partner has 
agreed to assume the individual obligation, it is equally equitable 
where the law compels him to assume it as a just compensation 
due to the party whom he has misled." 

It would seem then, that the principle applied in In re Peck 
is fundamentally correct. The only question that might arise is 
whether or not the judgment creditor who had already been paid a 
dividend from the joint estate should have been allowed a divi- 
dend from the separate estate on the full amount of his judgment. 
Ex parte Nason u says "no" to this question. Since, however, 
the failure to prove against the individual estate was the result of 
the assignee's action, rather than the creditor's inaction, it is 
probably just that the creditor should not thereby be prejudiced. 

H. W. W. 



Suretyship — Duress upon the Principal — The surety on 
a bond defended on the ground that she signed because of the 
threats made by the plaintiff, obligee in the bond, to prosecute 
her son-in-law for forgery of the plaintiff's name. It was held 
that the defendant could avoid liability by showing that the 
threats deprived her of the free exercise of her will, notwithstand- 
ing the duress was not imposed upon her and the threats were not 
made to her directly. 1 

The common law doctrine of duress is summed up in 
Baker v. Morton? "Where a party enters into a contract for fear 
of loss of life, or for fear of loss of limb, or fear of mayhem, or fear 
of imprisonment, the contract is as clearly void as when it was 
procured by duress of imprisonment, which is where there is an 
arrest for an improper purpose without just cause, or where there 
is an arrest for a just cause, but without lawful authority, or for 
a just cause, but for an unlawful purpose, and the rule is that in 
either of those events the party arrested, if he was thereby induced 
to enter into a contract, may avoid it as one procured by duress." 
A statement of the doctrine in negative form is given by Black- 
stone. 3 "A fear of battery or being beaten, though never so well 
grounded is no duress, neither is the fear of having one's house 
burned, or one's goods taken away and destroyed, because in 
these cases, should the threat be performed, a man may have 
satisfaction by recovering equivalent damages." 

Modern decisions hold that there is duress if the contract be 
procured by threats of a battery, 1 or, if there be an actual or 

25 3 Abb. N. C. 92 (N. Y., 1870). 
24 70 Me. 363 (1880). 

1 Fountain v. Bigham, 235 Pa. 35 (1912). 

2 79 U. S. 150, 158 (1870); Richardson v. Duncan, 3 N. H. 508 (1826). 
' Book I, page 131. 

4 Love v. State, 78 Ga. 66 (1886); Foshay v. Ferguson, 5 Hill (N. Y.) 154 
(1843); Central Bank v. Copeland, 18 Md. 317 (1862). 
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threatened destruction or detention of personal property or tres- 
pass to real property. 6 England* and Kentucky 7 still cling to the 
common law holding that there can be no duress of goods. 

The reason the doctrine of duress was so restricted at the 
common law is seen when we discover that the standard or test 
by which duress was determined was that the threats or violence 
must have been of such sort as to overcome the mind of a cour- 
ageous man and, according to Blackstone, a threat of a battery 
was not sufficient. This old test was faulty in two respects, (i) 
it afforded no protection to the weak or timid, (2) it overlooked 
the fundamental principle of contract law — that in order to create 
a binding contract there must be a free and willing consent by 
both parties to its terms. The recognition of these defects caused 
this test to break down and now the law of duress rests upon its 
rational basis of contract. There were two tests which appeared 
before the modern test was evolved, viz., there was duress, (1) if 
the threats were such as would overcome the mind of a person of 
ordinary firmness, 8 (2) "if the threats were such as would naturally 
overcome the mind and will of an ordinary man and if they over- 
came his."' The modern test is, "Was the person so affected by 
the threats or violence as to have been bereft of the power to give 
a free consent?" 10 Under this test, it is expected that it would 
be immaterial whether there was a threat of lawful or unlawful 
arrest or imprisonment and it is generally so held. 11 

"The general rule is that the defense of duress is open only 
to the party upon whom it is imposed, and that a third person who 
has become surety for the payment of the claim cannot avail him- 
self of the plea unless he signed the obligation without knowledge 
of the duress. " u There are two exceptions to that rule which are 
well settled, viz., where the relation of parent and child, or hus- 

'Oliphant v. Markham, 79 Texas, 543 (1891); Motz v. Mitchell, 91 Pa. 114 
(1879); Spaids v. Barrett, 57 III. 289 (1876); Joannin v. Ogilvie, 49 Minn. 564 
(1892). It has been held that there can be duress of goods where possession 
could have been regained by an action of replevin, Wilkerson v. Hood, 65 Mo. 
App. 491 (1896); Sasportas v. Jennings, 1 Bay (S. C.) 470 (1795) semble; contra, 
Bingham v. Sessions, 14 Miss. 13 (1846). 

• Skeate v. Beale, 11 A. & E. 983 (1841). 

' Hazelrigg v. Donaldson, 2 Met (Ky.) 445 (1859). 

8 Bosley v. Shanner, 26 Ark. 280 (1870); Hines v. Board of Commissioners, 
93 Ind. 266 (1883). 

9 Morse v. Woodworth, 155 Mass. 233 (1891); Hartford Fire Ins. Co. v. 
Kirkpatrick, 11 1 Ala. 456 (1895). 

f0 Galusha v. Sherman, 105 Wis. 263 (1900); Williamson-Halsell Frazier 
Co. v. Ackerman, 77 Kan. 502 (1908) ; Nebraska Ass'n v. Klee, 70 Neb. 383 (1903) ; 
Adams v. Irving Nat. Bank, 116 N. Y. 606 (1889); Parmenteer v. Pater, 13 Ore. 

121 (1885); Lauda v. Obert, 78 Texas, 33 (1891), and the principal case. 

n Hartford Fire Insurance Co. v. Kirkpatrick (supra); Adams v. Irving 
Nat. Bank (supra); Williamson-Halsell Frazier Co. v. Ackerman (supra); con- 
tra, Gregor v. Hyde, 62 Fed. 107 (1894) j Machine Co. v. Miller, 54 Neb. 644 
(1898). 

"The principal case; Hazard v. Griswold, 21 Fed. 118 (1884); Griffith v. 
Setgreaves, 91 Pa. 161 (1879). 
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band and wife exists." The exceptions have, however, been 
liberally extended to other relationships." 

It is universally held that the threats need not be communi- 
cated directly to the person upon whom the duress is imposed. 16 

/. B. 

"Harris v. Carmody, 131 Mass. 51 (1881); McCormick Co. v. Hamilton, 
73 Wis. 486 (1889); Mahon v. Smith, 47 Conn, 221 (1879). 

" Grandson and grandmother, Bradley v. Iriah, 42 III. App. 85 (1891); aunt 
and nephew, Sharon v. Gager, 46 Conn. 189 (1878); sister and brother, Schultz 
v. Catlin, 78 Wis. 611 (1891); father-in-law and son-in-law, Nebraska Ass'n v. 
Klee, 70 Neb. 383 (1903) ; brother and brother, Davis v. Luster, 64 Mo. 43 (1876). 

"Schultz v. Catlin (supra); Bank v. Hutchinson, 62 Kan. 9 (1900); Gid- 
dings v. Bank, 104 Iowa, 676 (1898); and the principal case. 



